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NOTES
FAIR DEBT COLLECTION PRACTICES:
ANALYSIS OF FLORIDA AND FEDERAL LAW*
INTRODUCON

Members of all social classes have enjoyed a dramatic increase in the use
of consumer credit within the last three decades.' A rising number of buyers
with unpaid bills has accompanied consumer credit popularity, causing the
expansion of the debt collection industry.2 Debt collection has became a
big business 3 in the United States with more than 5,000 collection agencies
handling more than $5 billion in unpaid accounts annually. 4
Although debt collectors bear a reprehensible reputation for making
obscene phone calls and sending dunning letters threatening imprisonment or
bodily injury,5 state effort to regulate the collection industry has been
minimal.6 A congressional study noted that thirteen states have no debt
collection laws- and eleven states have ineffective legislation." Therefore,
*EDITOR'S NOTE: This note was awarded

the Gertrude Brick Law Review Apprentice

Prize as the outstanding note submitted by a Senior Candidate in the Summer 1978 Quarter.
1. The outstanding installment consumer debt in 1945 was $2.5 billion, in 1955, $29
billion, in 1965, $66 billion, and in 1970, $100 billion. D. CAPLOVITZ, CONSUMERS IN TROUBLE
1 (1974). The amount of outstanding consumer installment credit at the end of December,
1977 was $216.56 billion. 1978 FACrs ON FILE 128.
2. In 1976 more than 8 million consumers were contacted by members of the American
Collectors Association (ACA), a group representing approximately one-half of the professional collectors in the United States. Fair Debt Collection Practices Act: Hearings on
S. 656, S. 918, S. 1130, and H.R. 5294 Before the Subcomm. on Consumer Affairs of the
Senate Comm. on Banking, Housing and Urban Affairs, 95th Cong., 1st Sess. 1 (1977) [hereinafter cited as Senate Hearings].
3. The major groups turning accounts over to ACA collectors in order of dollar volume
of past due accounts are hospitals, general retailers, credit unions, colleges, department
stores, utilities, banks, commercial or wholesale accounts, medical clinics, and newspapers.
Fair Debt Collection Act: Hearing on H.R. 29 Before the Subcomm. on Consumer Affairs of
the House Comm. on Banking, Finance, and Urban Affairs, 95th Cong., Ist Sess. 156-57
Act: (1977) [hereinafter cited as House Hearings].
4. S. REP. No. 382, 95th Cong., 1st Sess. 2, reprinted in [1977] U.S. CODE CONG. & AD.
NEWS 1695, 1696-97 [hereinafter cited as Senate Report No. 382].
5. For examples of menacing letters and phone calls received by debtors, see Halloran,
Collection Practices (Garnishment, Deficiency Judgments, Etc.), 26 Bus. LAW. 889 (1971).
6. Two model acts, the Uniform Consumer Credit Code and the National Consumer
Act, were drafted to encourage state enactment of debtor protection statutes. See Note,
Recent Statutes Regulating Debt Collection, or Nunc, De Minimis Curat Lex, 14 B.C. IN.
& COM. L. REv. 1274, 1280-82 (1973). For a discussion of the UCCC see LoPucki, The Uniform Consumer Credit Code: Consumer's Code-or Lender's Code?, 22 U. FLA. L. REv.
335 (1970).
7. Senate Report No. 382, supra note 4, at 2.
8. The states cited as having no debt collection laws are Alabama, Delaware, Georgia,
Kansas, Kentucky, Missippi, Missouri, Montana, Ohio, Oklahoma, Rhode Island, South
Carolina and South Dakota. Id.
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an estimated 80 million consumers lack adequate state protection from
abusive collectors. 9
Legislating in the debt collection area is a complex task. While consumer
0
groups express outrage at scare tactics employed by some collection agencies,
merchants condemn the increasing practices of passing bad checks and purchasing with no intent to pay." As more debts go unpaid the cost of goods
and services rises for those who do pay.'2 Legislators dealing with debt tollection must reach a delicate balance, weighing the interest of the consumer to
be free from unnecessary harassment, the interest of the creditor to receive
the money owed, and the interest of the collector in efficient and viable collection techniques.' 3
Despite protest that Congress was legislating in an area more appropri5
ately reserved to the states,& the Fair Debt Collection Practices Act (FDCPA)'
0
was enacted in 1977 to regulate the operation of debt collection agencies.'
Supporters of the FDCPA viewed abusive debt collection tactics as a national
problem necessitating federal control' 7 due to the pervasiveness of credit
transactions, the use of interstate collection devices hampering the capabilities
of state officials to deal with unethical collectors,'" and the lack of adequate
state statutory protection.' 9
The enactment of federal legislation does not preempt state action in the
problem area of collection abuse. The federal Act seeks to set a national norm
9. The eleven states found to provide insufficient debtor protection are Alaska,
Arkansas, Indiana, Louisiana, Nebraska, New Jersey, Oregon, Pennsylvania, Utah, Virginia
and Wyoming. Id.
10. Ralph Nader commented on abusive collection practices and needed reform in
Summary of Hearings on Debt Collection Practices, National Commission on Consumer
Finance, 88 BANKINc L.J. 291, 299-305 (1971) [hereinafter cited as Hearings on Debt
Collection].
11. According to the Federal Reserve Bank, 135 million bad checks are passed each
year. House Hearings,supra note 3, at 158.
12. Consumers who pay their bills are estimated to pay 50% more per year to cover
other consumers' unpaid bills. Id.
13. For a discussion of the interests present in debt collection, see Greenfield, Coercive
Collection Tactics-An Analysis of the Interests and the Remedies, 1972 WASH. U. L.Q.
1, 7-15.
14. Some members of Congress viewed the passage of federal legislation in the debt
collection area as an unnecessary encroachment upon the states' prerogratives. Senate
Hearings, supra note 2, at 51.
15. Fair Debt Collection Practices Act, §§801-818, 15 U.S.C.A. §§1692-1692o (Supp. 1978)
[hereinafter cited as FDCPA] (effective March 20, 1978).
. 16. FDCPA, Pub. L. No. 95-109, 91 Stat. 874-883 (to be codified as 15 U.S.C. §§1692-1692o).
For a concise summary of the provisions of the Act, see Barron, An Introduction to the
Fair Debt Collection Practices Act, 95 BANKING L.J. 500 (1978).
17. Some legislators opposing the FDCPA believed that federal control of collection
practices should be limted to collection agencies dealing with interstate debts. Senate
Depot No. 382, supra note 4, at 10.
18. Collectors' increased use of WATS lines to harass consumers in other states was a
growing problem. Id. at 2.
19. only seven states and the District of Columbia were "found to have sufficiently
strong debt collection statutes granting the consumer a private remedy. House Hearings,
supra note 3, at 1.
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for minimum debt collection standards 20 and annuls only those state regulations that are less stringent in that particular area.21 States may draft and
enforce local requirements that are stricter than the parallel federal require22

ments.

Florida was among the leading states in debtor protection 23 and enacted
its own Consumer Collection Practices Act (CCPA) in 1972.24 Although the
two acts share similar provisions, significant differences exist between the
Florida and federal legislation. Taking into consideration the interests of
the debtor, creditor, and collector, this note will examine the need for
legislation, compare the two acts, and evaluate their impact upon debt
collection practices in this state.
TRADITIONAL TORT THEORIES

Prior to the effective date of the Florida CCPA, 25 victims of abusive debt
collection techniques relied on traditional tort theories for relief 2 6 These
common law theories,2 7 however, presented many obstacles to successful litigation due to their harsh burden of proof requirements.s Furthermore, they
failed to establish a general standard of reasonable conduct 29 and left the
debt collector free to pursue a wide array of questionable practices.30
20. Responsible debt collectors already follow many of the FDCPA provisions. The
purpose of the Act is to codify the practices of the ethical independent debt collector.
Senate Hearings, supra note 2, at 44.
21. FDCPA, §816, 15 U.S.C.A. §1692n (Supp. 1978).
22. The Act specifies that a state law is not inconsistent if it provides greater protection than that afforded by the federal provisions. Id. Any state collection practices found
by the Federal Trade Commission to be substantially similar may be exempted if adequate
enforcement provisions are included. Id. at §817, 15 U.S.C.A. §1692o.
23. Florida, Maryland, Massachusetts, Washington, and Wisconsin were among the first
states to grant consumers statutory protection from abusive collectors. For a discussion of
these statutes, see Recent Statutes Regulating Debt Collection, supra note 6, at 1274.
24. Consumer Collection Practices Act, 1972 Fla. Laws, ch. 72-81, §§1-26 (codified as
FLA. STAT. §§559.55-.78 (1977). Limitations had already been placed on the creditor's provisional traditional remedies including prejudgment attachment. See Williams, Creditors'
Prejudgment Remedies: Expanding Strictures on Traditional Rights, 25 U. FLA. L. REv.
60 (1972).
25. The effective date was Oct. 1, 1972. 1972 Fla. Laws, ch. 72-81, §26.
26. The tort theories relied on by consumers include defamation, intentional interference with contractual relations, malicious prosecution, abuse of process, invasion of
privacy, trespass, false imprisonment, and assault and battery. Some jurisdictions have
allowed recovery based on an intentional infliction of emotional distress. This doctrine,
however, is not recognized as an independent cause of action in Florida, but requires
joinder with some other malicious tort. See, e.g., Slocum v. Food Fair Stores of Fla., Inc.,
100 So. 2d 396 (Fla. 1958); Sacco v. Eagle Fin. Corp. of N. Miami Bch., 234 So. 2d 406
(Fla. 3d D.C.A. 1970).
27. For a brief summary of traditional tort theories raised by abused consumers, see
Sheinfeld, Current Trends in the Restriction of Creditors' Collection Activities, 9 Hous.
L. REV. 615, 628-33 (1972).
28. See text accompanying notes 40-45 infra.
29. See Note, Debt Collection Practices: Remedies for Abuse, 10 B.C. IND. & CoM. L. REV.
698, 701 (1969).
30. See text accompanying notes 60-62 Infra. The difficulties in applying tort law
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The tort theory of defamation, for example, has successfully protected
3
Florida consumers only in a very limited set of debt-related circumstances. '
Though Florida, unlike numerous other jurisdictions, does not require proof
of monetary damages resulting from a false accusation of failure to pay one's
debt,3 2 the defamation doctrine is inadequate in other aspects. Since the
defamation must be communicated to persons other than the consumer himself, a cause of action for defamation offers no protection to a consumer who
is personally harangued by a reviling collector.3 3 Additionally, truth is a
defense to defamation; 34 thus, only persons wrongfully accused of avoiding
a debt are provided relief. As a result, the defamation theory grants an actual
debtor no shelter from an abusive collector who announces the existence of
35
the debt to the consumer's neighbors, employer or church group. Finally,
even a false communication may be privileged if the disclosure is reasonably
intended to further a common interest of the communicator and receiver
of information.3 6 The privilege defense was recognized in a Florida supreme
court case where a merchant was alleged to have falsely communicated that a
consumer refused to pay his debts. 3 The court dismissed the plaintiff's libel
action, holding that a communication between businessmen who formed an
association to share information regarding the trustworthiness of community
members was privileged. s 8 In this fashion, the potential defenses of privileges
theories to collection abuse are explained in Scott & Strickland, Abusive Debt CollectionA Model Statute for Virginia, 15 Wm. & MARY L. REV. 567, 571-73 (1974).

31. See, e.g., Tip Top Grocery Co. v. Welner, 135 Fla. 518, 186 So. 219 (1938); Carter
v. Sterling Fin. Co., 132 So. 2d 430 (Fla. 1st D.C.A. 1961.).
32. Some false communications are injurious on their face without the aid of extrinsic
proof and are classified as defamation per se. Communications imputing criminal charges,
loathsome diseases, female unchastity or a character trait incompatible with conducting
a trade or business .are generally regarded as being defamation per se. Classifying a communication as per se defamation relieves the plaintiff of proving actual monetary damage
because courts will presume injury. Courts in many jurisdictions recognize that charging
a merchant with financial instability is defamation per se since his profession is likely to
be affected, but refuse to infer injury to consumers from similar imputations. See, e.g.,
Williams v. Gulf Coast Collection Agency Co., 493 S.W.2d 367 (Mo. 1st Ct. App. 1973);
Ragland v. Household Fin. Co., 119 N.W.2d 788 (Iowa 1963); Weaver v. Beneficial Fin. Co.,
200 Va. 572, 106 S.E.2d 620 (1959). Florida, however, recognizes an additional category
of per se defamation wherein words injure a person in his "personal, social, official or
business relations of life." Sharp v. Bussey, 137 Fla. 96, 187 So. 779, 780 (1937), quoted in
Carter v. Sterling Fin. Co., 132 So. 2d at 431. Florida cases indicate that accusing a consumer of credit unworthiness may fall into this category. In Carter, the words "Betty
Carter is a deadbeat and not an honest person" were found actionable per se. Id. See also
Tip Top Grocery Co. v. Wellner, 135 Fla. at 518, 186 So. at 219 ('1938).
33. Publication is an element of defamation tort. See Greenfield, supra note 13, at 17.
34. FLA. COusT. art. 1, §4 (stating that truth with good motive is a defense to an action
for defamation).
35. The defamation doctrine therefore disregards the consumer's interest in keeping
his financial affairs private.
36. See Putnal v. Inman, 76 Fla. 553, 556, 80 So. 316, 319 (1918).
37. Id.

38. More recently, however, the district courts of appeal have disagreed over the

privilege issue, with one court refusing to extend the privilege to an automobile credit
company that falsely reported the consumer's default to a city credit bureau. Cf. Stockett v.
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and truth, along with the necessity of demonstrating the communication's
disclosure to third persons, prevent the defamation doctrine from substantially aiding aggrieved consumers.
A debtor may bring an action against a collector who maliciously caused
the debtor to be fired from his job on the grounds of intentional interference
with contractual relations .3 The doctrine is seldom raised successfully,
however, since the plaintiff must show the existence of an employment contract, the defendant's knowledge of the contract, the defendant's intent to
create a breach of that contract, the occurrence of breach itself and the resulting damages. 40 Although communication between the collector and employer may induce employee termination, few collectors intend to cause the
debtor's dismissal and hence, loss of the financial source from which the debt
41
could be paid. When such intent actually exists, it is difficult to prove.
The consumer faces an equally difficult burden of proof when bringing
an action for malicious prosecution.4 2 Not only must the consumer show that
the defendant instituted criminal charges against him without probable
43
cause, but the proceeding must also have terminated in the consumer's favor.
Moreover, the plaintiff must prove that malice existed and that damage
ensued.44 A related doctrine, abuse of process, does not share these strict
requirements, since malice and lack of probable cause are not elements of
that tort.45 Abuse of process is the intentional misuse of process to further

a wrongful or unlawful purpose. 46 Thus, bringing criminal charges against
the consumer to extort payment of a debt constitutes abuse of process.

47

Since

Beneficial Fin. Co. of Miami, 269 So. 2d 735 (Fla. 3d D.C.A. 1972) (indicating that plaintiff
could not collect damages for a communication between the creditor and the plaintiff's
employer); Vinson v. Ford Motor Credit Co., 259 So. 2d 768, 771 (Fla. Ist D.C.A. 1972)
(finding no privilege for a communication between the automobile credit compony and
city credit bureau).
39. See generally Carpenter, Interference with Contract Relations, 41 HARV. L. REV.
728 (1928).
40. See Greenfield, supra note 13, at 26-30. See also Chipley v. Atkinson, 23 Fla. 206,
1 So. 934 (1887).
41. This tort theory is not applicable unless the employee is terminated, and therefore
does not grant redress for demotion or for lessening chances of promotion. See Greenfield,
supra note 13, at 29.
42. See Cline v. Flagler Sales Corp., 207 So. 2d 109 (Fla. 3d D.C.A. 1968).
43. American Salvage & Jobbing Co. v. Salomon, 295 So. 2d 710, 712 (Fla. 3d D.C.A.
1974). Allegations that the creditor maliciously and wrongfully instituted civil rather than
criminal charges can also be raised, but the chances for successful suit are small. Fostering
the opinion that persons should have access to the courts to resolve disputes, courts are
reluctant to uphold a malicious prosecution claim. See Dodson v. Ford Motor Credit Co.,
46 Ala. App. 387, 243 So. 2d 43 (Civ. App. 1971) (wherein plaintiff failed to show that
defendant lacked probable cause in bringing a civil action to recover money owed.)
44. American Salvage & Jobbing Co. v. Salomon, 295 So. 2d 710, 712 (Fla. 3d D.C.A.
1974).
45. Cline v. Flagler Sales Corp., 207 So. 2d 709, 711 (Fla. 3d D.C.A. 1968).
46. Bradley v. Peaden, 347 So. 2d 455, 456 (Fla. 1st D.C.A. 1977).
47. Cline v. Flagler Sales Corp., 207 So. 2d 709, 711 (Fla. 3d D.C.A. 1968). Although
the plaintiff in Cline offered to return merchandise on which she was financially unable
to make payment, the collector instituted criminal proceedings to coerce satisfaction. The
appellate court held that the plaintiff's case, based on abuse of process, should have gone to
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the theories of malicious prosecution and abuse of process permit recovery

only if the collector has actually instigated legal proceedings against the
consumer, little help is rendered to the majority of consumers.
Invasion of privacy has become increasingly important in the debt collection area. In particular, two of the four theories within the privacy
ddctrine, intrusion into one's solitude and disclosure of embarrassing private
facts, 48 have been successfully raised in debt collection cases.4 9 In Florida,
nonverbal disclosure of embarrassing facts may, in addition to written or
oral statements, be unlawful communication if sufficiently publicized. 0 In

one Florida case, a creditor's agent removed tubes and tires from a car that
it had sold to the plaintiff and then left the disassembled car in the parking
lot of a country club where the plaintiff was employed. The court in that

case held that the plaintiff consumer's complaint stated an adequate cause of
action for invasion of privacy by nonverbal communication.5 1

If the debtor's solitude has physically been invaded, he may have a cause
of action based on trespass in addition to one grounded on invasion of privacy.
Although every person impliedly consents that others may enter his property
for occasional business, information or other purposes, the implied consent

extends only to those acts reasonably anticipated at the time of the grant. 52
Whether an intrusion is unreasonable is a question of fact in privacy
cases, requiring the application of a standard of reasonableness. 53 Most
courts have held that mere disclosure of a debt to the debtor's employer is
not unreasonable. 54 With these holdings the courts have shown their unwil-

lingness to recognize the debtor's interest in keeping his personal financial
affairs separate from his job interests. Nonetheless, the privacy doctrine goes
the jury. The plaintiff's claim of malicious prosecution, however, had been properly
dismissed because the collector's allegedly malicious suit was settled before a justice of the
peace, disabling the plaintiff from showing that the proceeding had terminated in her
favor. Id. at 710-11.
48. The two other types of invasion that are included within the privacy tort are placing
the plaintiff before the public in a false light and appropriating the plaintiff's name or
likeness for the defendant's gain. See Prosser, Privacy, 48 CAL. L. Rxv. 883, 389 (1960).
49. See Smith & Straske, Collection Procedures and Right of Privacy, 36 FLA. B.J.
1085 (1962).
50. Santiesteban v. Goodyear Tire & Rubber Co., 806 F.2d 9, 11 (5th Cir. 1962)

(applying Florida law).
51. Id. at 11. The case had been dismissed for failure to meet the $10,000 jurisdictional
requirement, but the court of appeals reversed, finding that the plaintiff's complaint stated
a cause of action for invasion of privacy. Id.
52. The limits on this consent are illustrated by a case in which the plaintiff was
bothered by a collector who repeatedly telephoned her to discuss a debt owed by her
daughter. A second agent came to the house and pounded on the door. When asked to
leave he engaged in a shouting match with the woman. Reluctantly he left the house for
several minutes only to return to shout obscenities at the occupants while another agent
called from a nearby phone booth, tying up the line for nearly one-half hour. Trespass
and invasion of privacy were properly raised by the plaintiff. Sacco v. Eagle Fin. Corp. of
N. Miami Beach, 234 So. 2d 406 (Fla. 3d D.C.A. 1970).
53. Cason v. Baskin, 155 Fla. 198, 215, 20 So. 2d 243, 251 (1944).
54. See, e.g., Patton v. Jacobs, 118 Ind. App. 358, 78 N.E.2d 789 (Ct. App. 1948);
Lewis v. Physicians & Dentists Credit Bureau, Inc., 97 Wash, 2d. 267, 177 P.2d 896 (1947).
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further than the other tort theories in protecting the consumer from embarrassment, indignation and scorn. Moreover, the theory allows punitive as well
as compensatory damages for anxiety and injured feeling.55 Without a set
of legal standards delimiting permissible conduct, however, it is difficult for a
jury to determine whether a collector's acts should be classified as "unreasonable." Without clear guidelines, juries' case by case evaluation of the unreasonableness of intrusions produces inconsistent results.56
Two additional theories occasionally used to redress consumers in debt
collection cases are false imprisonment- and assault and battery. The false
imprisonment theory is available if the consumer's freedom of movement has
been impeded, 58 while assault and battery is appropriate if the consumer's
physical safety has been violated. 59 Since these theories recompense the debtor
only when his bodily integrity has been threatened, they may be applied in
but a limited number of cases.
THE NEED FOR LEGISLATION

The tort theories were developed to address a range of situations far
removed from debt collection abuse. As a result, forcing the specific problems of collection abuse into the traditional tort molds is difficult. 60 For
example, though a collector's telephone calls in the middle of the night
harass the debtor, they may not occur so frequently as to constitute an invasion of privacy and may not be sufficiently threatening to constitute an action
for assault.6 1 Thus, shameful activities falling outside the constraints of tort
doctrine continue unpunished. Even if an activity lies within the common law
boundaries, an absence of the requisite showing of intent often precludes
recovery. 6 2 This burden of proof is a great obstacle to claims of malicious
prosecution, requiring demonstration of malice and lack of probable cause,
3
and intentional interference with contractual relations.
Additional problems are inherent in the process of judicial resolution.
Moving on a case by case basis, a court considers only the facts of the par-

ticular situation and thus is unable to view the collection problem as a

55. Santiesteban v. Goodyear Tire & Rubber Co., 306 F.2d 9, 12 (5th Cir. 1962).
56. Scott & Strickland, supra note 30, at 572.
57. See generally, 15 CLEV.-MAR. L. REv. 75 (1966).
58. In Cline v. Flagler Sales Corp., 207 So. 2d 709 (Fla. 3d D.C.A. 1968), the collector
demanded that the young woman plaintiff accompany him to find the woman's mother.
Hoping that the mother would pay her daughter's debt, the collector refused to let the
plaintiff leave his car until she obtained the funds. the court held that the plaintiff's claim
of false imprisonment should have been presented to the jury. Id. at 710.
59. See, e.g., Dieas v Associates Loan Co. 99 So. 2d 279 (Fla. 1957); Reece v. Ebersbach,
152 Fla. 763, 9 So. 2d 805 (1942).
60. In addition, the ill-defined and often inapposite theories of tortious liability have
resulted in a distressing inconsistency of application. Scott & Strickland, supra note 30,

at 572.
61. See Note, supra note 29, at 701.
62. See Scott & Strickland, supra note 30, at 572.
63. See text accompanying notes 40-44 supra.
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whole.86 Pressed to follow doctrinal precedent in tort law having little
relevance to the problems of collection abuse, the court is unable to fashion
a remedy specifically suited to the debt collection problem. 65 The case by case
approach is also a slow, time-consuming process which would require many
years to address the full panorama of collection problems. 6 This spread of
court opinions at scattered intervals makes it difficult to synthesize results
into standards of conduct giving collectors notice of impermissible actions.67
Furthermore, a jury which is forced to decide whether a practice is unreasonable by applying unclear standards created by judicial precedent often may
punish only extreme collection methods.
Legislation, in contrast, is better suited to redress the aggrieved debtor
while protecting the creditor's interest in reimbursement. Unlike the slow,
passive role of the courts, the legislature may take an immediate, active part
in gathering information for an in depth study of collection abuse and may
enact regulations that respond to competing interests. 8 By establishing guidelines of actionable conduct and by outlining those elements necessary for
recovery, legislation can provide notice of prohibited activity to creditors
and collectors.6 Additionally, the legislature may tailor remedies to address
the problems unique to the collection area.70 For example, a statute may
allow attorney's fees 71 and punitive damages, as well as establish a minimum
recovery. These particularized remedies allow the debtor, who may already
be financially troubled, to undertake the cost of expensive litigation.
Debtors, often the poor and uneducated, 72 are not a strong lobbying
group;7 3 therefore, it is understandable that regulatory legislation has been
slow to evolve. 74 Furthermore, those consumers who do pay their debts may
have little sympathy for those who do not, and thus may be reluctant to
shield "deadbeats"7r from egregious collection techniques. Nevertheless, legislation is still an appropriate means by which to control collection practices.
64. See Note, supra note 29, at 701.
65.

See Comment, Focus on Debtors' Rights-Making the Collector Pay, 23 KAN. L.

REv. 681, 704-05 (1975).
66. See Note, supra note 29, at 701.
67. Comment, supra-note 65, at 705.
68. Note, supra note 29, at 701-02.
69. Comment, supra note 65, at 704.
70. Id. at 705.
71. Attorney's fees are not recoverable under common law and ordinarily cannot be
recovered unless authorized by statute or contract. Codomo v. Emanuel, 91 So. 2d 653, 655

(Fla. 1956).
72. A large percentage of defaulting debtors are members of the lower income and
occupational segments of society. Other common charcteristics include lack of education,
membership in a minority ethnic group, and youth. See D. CAPLOVrIz, supra note 1, at 13-25
73.

Senate Hearings, supra note 2, at 34.

74. A common attitude exists that commerce would be hindered by more accessible
recovery by abused debtors, that law need not provide relief for every indignity suffered
by man, and that serious harm rarely flows from mere harassment. Note, supra note 6, at 681.
75. Webster's dictionary defines "deadbeat" as "1: a man without financial resources
2: one that habitually fails to pay his debts or to pay his way."" WEBSr's THmD Nuw
INTERNATIONAL DICIONARY 579 (1961).
.
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Any consumer may find himself the victim of an abusive collector, even if
he does not owe a debt. It is not uncommon for a person with the same last
name as a defaulting debtor to be repeatedly contacted by collectors."'
Appropriate legislation should be drawn, not merely to guard actual debtors,
but to protect all consumers by requiring collectors to adopt practices designed to eliminate mistakes.
Legislation may be specially drawn to protect consumers who justifiably
dispute debts, claiming breach on the seller's part.77 These consumers are faced
with the choice of paying for defective goods and services or refusing to pay
with the knowledge that nonpayment may be considered default. By creating
a middle ground, the legislature could enable a consumer to dispute a debt
without risking his credit rating.
Additionally, the uncontrolled actions of a collector may actually hinder
rather than encourage payment. Some collectors, for example, directly approach the debtor's employer, informing him of the debt. Rather than
facilitate collection, this communication with the employer may cause the
employee to be discharged,7 thereby causing him to lose the only income
from which he could pay the debt. Studies also suggest that many consumers
are so angered by collection techniques that they spitefully refuse to satisfy the
claim.7 Legislation can discourage activities that hamper collection by creating reasonable alternatives.
Finally, although a person has defaulted in paying a debt, he should not
be required to forfeit all rights to privacy and personal integrity. 0 Legislation
can provide shelter for these rights by curbing abusive, degrading collection
tactics with legislative prohibitions and penalties.
T

M

THE

FLORIDA

CCPA

In 1972, five years before the passage of a federal debt collection act,
the Florida legislature, recognizing a need for statutory guidelines regulating
76. A clerical error probably caused the mixup of bank records that incorrectly showed
Carmine and Carol Fanelli owing $500. Without contacting the couple the bank turned
the account over to a collection agency. Shortly thereafter, Carmine received a telephone
call from a woman identifying herself as Mrs. Henderson, a nurse at a local hospital. She
told Carmine that his wife and baby had been in a serious automobile accident and that
she needed information in order to process their hospital admission. Carmine later learned
that there was no accident and no Mrs. Henderson. The district attorney explained that
this was a common ploy used by collection agencies to obtain information desired by the
collector. Senate Hearings, supra note 2, at 68-69.
77. In Caplovitz' study, 35% of the debtors lay at least partial- blame for their default
on the creditor, many alleging deception and fraud. D. CAPLOVITZ, supra note 1, at 91.
78. See text accompanying note 138 infra.
79. Senate Hearings, supra note 2, at 32.
80. The situation of Judy Barrow, a 34-year-old mother of three, is a case in point.
Mrs. Barrow was pregnant, her husband had lost his job, and the couple was unable to
pay a consumer debt. Mrs. Barrow received a collector's threatening phone call every hour
for one week. In an early stage of pregnancy, Mrs. Barrow began to miscarry. While waiting
for the ambulance, she received four additional collection calls. Although the emotionally
distraught woman explained that she was bleeding profusely, the collector refused to hang
up the phone. Id. at 66.
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collection methods, enacted the CCPA.81 This Florida Act provides a licensing

scheme, regulates the creditor-collector relationship, and prohibits certain
collection methods. In contrast, the federal Act focuses entirely on regulating

collection practices, leaving licensing, registration, recordkeeping and report
filing to the sole control to the individual states 8 2 Therefore, two aspects of
the Florida CCPA, establishing a licensing scheme and regulating the creditor-

collector relationship, remain unaffected by the federal FDCPA, while both
acts address the common ground of prohibiting abusive practices.
Licensing
The CCPA requires all collection agencies and branch offices8 3 to obtain

a license before performing collection activities within the state s4 Although
all persons who attempt to collect consumer debtss5 are subject to the CCPA's
restrictions on abusive practices, 6 only independent third party collectors
must become licensed.8s To procure a license, all agency owners, partners,
supervisors and controlling officers must supply personal information in an
application to become certificate holders.88 The granting of a certificate indi-

81. Several federal statues exist which could be construed to prohibit certain abusive
collection tactics. For example, postal statutes proscribe mail fraud and the Federal Trade
Commission restricts telephone harassment, yet these statutes include a heavy burden of
proof, often requiring specific intent. Furthermore, they do not. permit suits by the individual consumer. Id. at 20-21.
82. Proponents of the FDCPA rebutted claims that the Act was too burdensome on
small business, emphasizing that the Act requires no registration, licensing, or recordkeeping. Id. at 19.
83. The statute defines a collection agency as any person who, personally or through
others, collects or attempts to collect consumer debts, or solicits his services as a collector.
The definition also includes persons referred to as "flat raters" who provide collection
systems bearing a name that simulates a collection agency or furnish notices, letters or
other methods designed to enforce collection by falsely indicating the involvement of a
third party collector. FIA. STAT. §559.55(4)(a) (1977).
84. FLA. STAT. §§559.57-.68. The license must be renewed annually. Id. §559.66. To
obtain a license, a $100 license fee, a $50 fee for each branch office, and a $20 fee for each
certificate of qualification must be paid. Id. §§559.57 (2), .59 (1).
85. Consumer debt- is "any obligation for the payment of money or its equivalent
arising out of a transaction wherein credit hasbeen offered or extended to a natural person,
and the money, property, or service which was the subject of the transaction was primarily
for personal, family, or household purposes." Id. §559.-55 (1).
86. Before listing the prohibited practices, the statute states, "[qn collecting consumer
claims, whether or not licensed by the division, no person shall ....
M. §559.72 (1977).
d"
Therefore, all persons must abide by the Florida prohibited practice restrictions.
87. The licensing provisions are directed at third party independent collection agencies.
Therefore, the statute carefully lists 11 types of persons or groups that are not collection
agencies. The list includes: attorneys acting in their professional capacity collecting debts
owed to clients; fiduciaries such as banks, trust departments, and savings and loans; realtors;
mortgage brokers; public officers carrying out official duties; and employees collecting claims
for their employer. Id. §559.55(4) (b)l-ll (1977).
88. ld. §559.58.'The certificate applications require the applicant to furnish background
information including prior residences, occupations, -and criminal arrests.
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cates that the applicant's character meets the qualifications necessary to
operate a collection agency.8 9
The licensing procedure initially serves the purpose of screening undesirable persons from the collection industry. 90 Examination of an applicant's
criminal record is considered an important indication of character; a certificate can be denied based on a prior felony conviction demonstrating the applicant's unfitness to control agency activities. 91 Other grounds for denial include
a past violation of one of the Act's prohibited practices,92 a current adjudication of mental incompetence, 93 or a failure to complete or falsification of
94
the application.
More importantly, licensing serves the less tangible purpose of heightening collection agencies' awareness of responsibility. Licensing makes collectors aware that their conduct is monitored and that failure to heed controlling regulations may lead to license suspension, revocation, or denial of
license renewal. 95 Collectors may realize that losing one's license to operate,
and hence losing one's livelihood, is a serious risk to assume in order to
employ abusive techniques.6 Much of the effectiveness of this licensing function, however, depends on the state attorney's aggressiveness in disciplining
collection agency personnel who disregard CCPA provisions and his prosecution of collectors who, by means of fraud, extortion or physical abuse,
violate criminal statutes.9 7
89. One author suggests that licensing activities may actually yield little protection to
the debtor since the board qualifications required permit many to become collectors who
believe that a wide range of questionable activities is reasonable. Note, supra note 29, at 703.
90. Id. In addition to its screening function, the licensing process enables the division
to keep the applicant's information on file, making it easy to locate an agency if complaints are lodged.
91.
Id. §559.59(2)(a) (1977). Presumably such felonies would include extortion, embezzlement, and assault and battery.
92. Id. §559.59 (2) (d). The Act permits denial of certification based on "previous convictions of violations of any of the provisions of §559.72 [the prohibitive practice section]."
Id. Using the term "conviction" was a poor choice of words since criminal santions are
not authorized for violating the prohibited practice section. An investigator for the division
explained that a collector was "convicted" if I) a consumer was successfully awarded recovery in a civil suit against the collector, 2) an injunction or restraining order was issued
against him to enjoin collection activities or 3) criminal penalties were imposed if the
collector violated the criminal code while enforcing the debt. Telephone interview with
Janet D'Antonio, Investigator for the Div. of Gen. Regulation of the Dept. of Business
Regulation, Tallahassee, Fla. (1978).
93. Id. at (c). A collection agency is not permited to knowingly employ any person
as a collector who has been found guilty of violating the prohibited practices or of a felony
indicating unfitness for the job, or adjudged mentally incompetent. Id. §559.65.
94. Id. §559.59 (b), (e). In a further effort to screen applicants, some states require
written tests designed to evaluate the person's capabilities to work in the debt collection
business. See Note, supra note 29, at 703.
95. Id. §559.78 (1977). The agency is also required to post a surety bond of $5000 upon
which suit can be brought by the person employing the agency if stautory obligations are
not fulfilled. Id. §559.57 (8).
96. See Note, supra note 29, at 708.
97. One investigator for the division explained that prosecutors seldom have the time
or initiative to pursue collectors acting without licenses or engaging in abusive practices.
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The Creditor-CollectorRelationship
The roles of the creditor and debt collector necessarily interrelate
throughout the collection process. The CCPA regulates the creditor-collector
relationship to safeguard the collector's interest in efficient techniques, the
creditor's interest in promptly receiving money due, and the consumer's
interest in avoiding unnecessary collection efforts. All interests are served by
the imposition of statutory obligations promoting communication and cooperation between the collector and creditor.
A creditor may employ only one collection agency at a time to collect a
consumer debt.98 Furthermore, the creditor must give the collector written
notice within five days of his desire to terminate the agency's employment,
his intention to sue the consumer, or satisfaction of the debt. 99 Such cooperation assures the debtor that he will not be barraged by numerous collectors
or bothered after payment has been made. From the collector's viewpoint, the
notice requirement reduces time and energy needlessly spent, by advising the
collector that further collection efforts will be unwarranted and uncompensated.
Additional provisions protect the creditor's monetary interest. The Act
requires the collector to keep collected funds in a separate account and pass
them on to the creditor within a specified period., 00 These provisions prevent
the misuse of collected monies by the collectors and guarantee their receipt by
the creditor within a reasonable time.'101
Either party is granted the right to sue the other to enforce compliance
with these statutory obligations.' 02 Although actual damages, court costs and
attorney's fees may be recovered, 03 the time and effort involved in a law
suit compounded by the low damages often awarded may discourage such
actions unless gross fraud or extortion has occurred. Complaints, however,
may be referred to an appropriate state attorney who may take action to suspend or revoke a license, if warranted. 04

THE CCPA

AND FDCPA-PPsVFmN

COLLECTION ABUSE

The federal FDCPA is concerned exclusively with the prevention of abusive
Telephone interview with Janet D'Antonio, Investigator for the Div. of Gen. Regulation
of the Dept. of Business Regulation, Tallahassee, Fla. (1978).
98. FLA. STAT. §559.75 (3) (1977). Also, the collector is not permitted to purchase a
debtor's obligation from the creditor. Id. §559.73 (1).
99. Id. §559.75 (3) (a)- (c).
100. Id. §559.74 (1), (4). The agency shall deposit all
funds collected and owed to the
creditor into the separate account within 10 days of receipt. Id. §559.74 (4). The agency
must then give the amount due minus collection fees to the creditor "within 30 days after
the close of the month during which such proceeds were received, unless the creditor
authorizes otherwise in writing." Id. §559.74 (1).
101. Payment by a consumer to the collection agency is deemed payment to the
creditor. Therefore, the creditor, rather than the consumers, must take action against the
collector for misuse of funds. Id. §559.75 (1).
102. Id. §559.77 (2)- (3).
103. Id.
104. Id. §559-70, .78.
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debt collection practices, 0 5 in contrast to the Florida CCPA, which addresses
all facets of the creditor-collector relationship. An overlap in coverage necessarily results. Accordingly, both the CCPA and the FDCPA, determine the
methods a collector may employ and the protection a consumer receives.
Although both Acts attempt to protect the consumer from abuse while allowing the collector reasonable latitude to perform his duties, the laws vary
greatly in scope, application and specificity.
Both Acts apply only to consumer debt, 10 yet a critical difference exists
in their respective restraints of abusive practices. The FDCPA is aimed at
the independent debt collectors and applies only to third persons who regularly collect debts for others. 10 The Florida Act, in contrast, regulates the
actions not only of professional debt collectors, but of any person collecting
a consumer debt. 10 8 Therefore, the creditor himself, a person who loans
money to a friend, or any person who does not "regularly" collect debts for
others is governed by the Florida but not by the federal provisions. 10 9 This distinction is a factor underlying the differences found in the two Acts' abusive
practice restrictions.
105. Congress passed the FDCPA using its commerce powers, illustrated by the Act's
definition of debt collector as "any person who uses any instrumentality of interstate
commerce or the mails." FDCPA, §803(6), 15 U.S.C.A. §1692a(6) (Supp. 1978).
106. Since the Acts apply only to consumer claims, the provisions do not apply to
collection of commercial debts of individuals, corporations or small businesses. It is generally
believed that the private consumer is more vulnerable to oppressive collection practices due
to lack of experience in business transactions and lack of education. The legislative exclusion of transactions between creditors and business debtors probably does not indicate
that such dealings do not involve abusive practices, but that the debtor has more adequate
access to nonadjudicatory dispute techniques and has a sufficiently equal bargaining position.
Scott : Strickland, supra note 30, at 580.
107. FDCPA §803 (6), 15 U.S.C.A. §1692a (6) (Supp. 1978). A debt collector is defined
as "any person who uses any instrumentality of interstate commerce or the mails in any
business the principal purpose of which is the collection of any debts, or who regularly
collects . . . debts owed . . . another." Id. A creditor who uses a name other than his
own indicating that a third party is collecting the debt is considered to be within the
definition. Id. The Act specifically excludes from the definition: "an employee of the
creditor acting in the creditor's name; a person collecting debts for an affiliated creditor;
a federal or state officer or employee to the extent that collecting debts is within his
official duties; a person serving legal process in an attempt to judicially enforce a debt; a
nonprofit consumer credit counseling group; lawyers collecting debts on behalf of and in
the name of their clients; collecting which is incidental to a bona fide fiduciary obligation;
persons collecting debts which originate with that person; a person who is servicing
another's debt if the debt was not in default when servicing began; and persons who
received the debt as a secured party in a commercial credit transaction involving the
creditor." Id.
108. Two cases litigated the issue of whether the Act's prohibitions apply to persons
other than collection agencies. Supported by the clear language of the statute, the courts
held that the application of the prohibited practice section of the CCPA is not limited to
collection agencies. Williams v. Streeps Music Co., Inc., 333 So. 2d 65 (Fla. 4th D.C.A. 1976);
Cook v. Blazer Financial Servs., Inc., 332 So. 2d 677 (Fla. 1st D.C.A. 1976).
109. One author suggests that regulating all who collect consumer debts removes the
competitive advantages enjoyed by those using abusive practices and makes the single code
of conduct more visible to the consumer. Scott & Strickland, supra note 30, at 580.
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Communications Regarding the Debt
A multitude of considerations faced lawmakers in their efforts to restrict
communications regarding the debt. Limiting the persons to whom disclosure
should be permitted was a crucial goal. The more specific problems of false
communications, disputed debts, and disclosures calculated to embarrass
the debtor, however, demanded individualized attention. The resulting legislative provisions protect the consumer's integrity, reputation and solitude and
generally grant greater recognition to these interests than do the common law
theories. The disclosure provisions find origin in notions of the invasion of
privacy tort concept. 110 However, the legislative provisions afford greater relief since mere disclosure of a debt was not considered unreasonable under
the common law theory.""
The CGPA prohibits disclosing "to a person other than the debtor or his
family" 2 information affecting the debtor's reputation, whether or not for
credit worthiness, with knowledge or reason to know that the other person.
does not have a legitimate business need for the information or that the
information is false." 13 While this restriction initially appears to grant substantial disclosure protection, its effectiveness is limited by the vagueness of
its language. "Legitimate business need" is difficult to define clearly and thus
will likely confuse fact finders who must determine the validity of a consumer's claim. The provision's efficacy is further limited by proof requirements. The consumer must not only show that disclosure was made to a nonfamily member, but that the communicator knew or had reason to know that
the recipient lacked the ill-defined legitimate business need for the information. Other proof problems are found in the requirement that the plaintiff
demonstrate that disclosure affected the debtor's reputation."P4 Disclosure to
a friend or neighbor may not cause visible effect on the consumer's reputation
but is incompatible with his interest in keeping his financial affairs private.
The FDCPA does not impose such stringent proof requirements. Rather
than using a vague phrase such as "legitimate business need," the federal
legislation dearly identifies persons to whom disclosure of the consumer debt
may be made. The collector may only disclose the debt to a credit reporting
110.

One judge described the CCPA stating, "[W]ith the passage of the statutes in

question the legislature has further defined and protected an individual's right of privacy

in this state." Collection Bureau of Orlando v. Continental Casualty Co., 342 So. 2d 1019,
1020 (Fla. 4th D.C.A. 1977). Chalmers P. Wylie, Rep. from Ohio, stated that the FDCPA was
a fair compromise between the right to privacy and the sanctity of contract. Senate Hearings,
supra note 2, at 44.
111. See text accompanying notes 53-56 supra.
112. Heard v. Mathis, 344 So. 2d "651 (Fla. 1st D.CA. 1977), litigated the issue of what
constitutes a family. In that case a close friend was not found to be a family member,
although the court recognized that the term "family" includes "families in fact." The
determinant of a familial relationship is whether there is a legal duty to maintain arising
out of the relationship, or a continuing communal living arrangement by two individuals

under such circumstances where one is regarded as the person in charge. rd. at 654.
1-13. FLA. STAT. §559.72 (5) (1977).
114. See Heard v. Mathis, 344 So. 2d 651 (Fla. Ist D.C.A. 1977), where the plaintiff
failed to prove that disclosure to a family friend affected his reputation.
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agency, the creditor, the attorneys of the debtor, creditor, or collector, or any
other person authorized by a court or to whom disclosure is necessary for the
effectuation of a postjudment remedy. 115 Communication with the consumer's
spouse, consumer's parent if the consumer is a minor, guardian, administrator
or executor, however, is deemed to be communication with the consumer
himself and is therefore permissible. 116
The proof requirements of the federal Act's disclosure provisions are
substantially different from the Florida statute. Under the Florida legislation,
the plaintiff must show that disclosure was made to a non-family member who
had no legitimate business purpose in receiving the information and that the
disclosure affected the debtor's reputation. 117 This restriction is directed toward
redressing the individual who has suffered actual injury rather than deterring
and punishing collectors who wrongfully disclose. In contrast, recovery under
the federal Act may be granted upon a simple showing that disclosure was
nade to a person other than one authorized by statute." s Thus, the FDGPA
serves more directly to deter and punish as well as redress for disclosure.
Having limited the persons to whom disclosure is permitted, the lawmakers then recognized interests similar to those protected by the tort theory
of defamation by adding specific restrictions on false disclosure. 9 The statutes, however, indicate that recovery may be more difficult than under
common law. The statutory language of the Florida and federal Acts require
that the communicator know or have reason to know that the information
is false. 20 Under the common law doctrine the plaintiff need not demonstrate the communicator's knowledge of falsity; the defamer's belief in the
truth of the information asserted would not necessarily relieve him of liability.' 2' While the FDCPA plaintiff must merely show that a false disclosure
was made, the CCPA plaintiff must prove that his reputation was affected by
the false communication. 2 2 The plaintiff apparently faces a more difficult
burden of proof under the CCPA than under the common law defamation tort
where injury is presumed when the words communicated are damaging on
their face.' 23 The federal Act not only prohibits the actual communication,
but proceeds further to proscribe threatening a consumer with false disclosure
115. FDCPA §805(b), 15 U.S.C.A. §1692c(b) (Supp. 1978). Special rules apply if the
collector is contacting third persons in order to locate the debtor. See text accompanying
notes 130-133 infra.
116. FDCPA §805(d), 15 U.S.C.A. §1692c(d) (Supp. 1978). The family members who
are permitted to receive a collector's communication may be different under the FDGPA
and CCPA. Under the FDCPA, the spouse, and possibly the parent or guardian may be
contacted. Id. Under the CCPA, sisters, brothers, children and others may possibly be
contacted. See note 112 supra.
117. FLA. STAT. §559.72(5) (1977).
118. FDCPA §805(b), 15 U.S.C.A. §1692c(b) (Supp. 1978).
119. See text accompanying notes 31-38 supra.
120. FDCPA §807(8), 15 U.S.C.A. §1692e(8) (Supp. 1978); FLA. STAT. §559.72(5) (1977).
121. The defamer's belief in the truth of the statement does not defeat the plaintiff's
case but may be introduced to show lack of malice and to mitigate damages. Hoey v.
Fletcher, 39 Fla. 325, 22 So. 716 (1897).
122. FLA. STAT. §559.72(5) (1977).
123. See note 32 supra.
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in an effort to coerce payment. 124 Since the defamation tort requires actual
publication, mere threats of false disclosure were not redressed by common law.
The legislative false disclosure provisions are apparently directed toward
unethical collectors who purposely lie about the consumer's affairs. The provisions' main function is to prevent collectors from intentionally passing false
information to credit reporting agencies and other persons or groups who are
statutorily authorized to receive debt disclosures. The false disclosure restrictions need not focus on persons unauthorized to receive communications since
the general disclosure provisions provide adequate relief.ls
Persons who dispute a debt are protected by additional provisions in both
Acts requiring that the dispute be made known to anyone to whom the debt
was disclosed. 12 6 Similar to the false disclosure provisions, this requirement
insures that those persons or groups to whom disclosure is permitted will
receive an accurate view of the consumer's nonpayment. This provision is
particularly important when notice of the consumer's delinquency is given
to a credit reporting agency. The CCPA, protecting the consumer's credit
rating, requires any collection agency that has notified a credit bureau of a
consumer's default to report within seventy-two hours the claim's payment
27
in full'
Disclosure restrictions compound the collector's often difficult task of
locating the debtor. Amounts totalling one million dollars in unpaid bills are
turned over to members of the American Collectors Association (ACA)
monthly because the consumer has moved without leaving a forwarding address.s Congress specifically addressed this problem in the FDCPA in an effort
to balance the debtor's interest in nondisclosure and the collector's interest
in knowing the debtor's whereabout.' 29 Debt collectors are permitted to
contact third persons in order to locate the debtor, but the statute limits the
collectors to one contact with a third person unless additional communication
is necessary to complete the data.1ao The collector must identify himself and
explain that he is confirming or correcting the consumer's location.' 3' He may
only identify his employer upon request 32 and must not state that the con-

124. IDCPA §807(8), 15 U.S.C.A. §1692e(8) (Supp. 1978).

125. See text accompanying notes 112-116 supra.
126. FDCPA §807(8), 15 U.S.C.A. §1692e(8) (Supp. 1978); FLA.

STAT.

§559.72(6) (1977).

The Florida Act was criticized by a commentator as imposing an excessive penalty on those
who disclose the debt without stating that the debt is disputed. The same commentator,
however, suggests that such prohibitions may encourage giving collection employment only

to those aware of the existing regulations, thus raising the standard of conduct. See Note,
supra note 6, at 1287-88.
127., FLA. STAT. §559.74(6) (1977)., The notice must be given in writing within the
72-hour period, excluding Saturdays, Sundays, and holidays. Id. Additionally under the
CCPA, if the collector learns of the dispute after making disclosure, the consumer may

require
128.
129.
130.
131.
132.

him to notify the disclosure recipient, of the dispute. Id. §559.72 (6).
Senate Hearings, supra note 2, at 163.
FDCPA §804, 15 U.S.C.A. §'1692b (Supp. 1978).
FDCPA §804(3), 15 U.S.C.A. §1692b(3) (Supp. 1978).
FDCPA §804(1), 15 U.S.C.A. §1692b(1) (Supp. 1978).
Id.
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sumer owes a debt.133 The Florida Act, though, does not deal directly with
the collector's efforts to obtain location information. As long as the collector's
disclosure of the debt does not affect the debtor's reputation, his efforts
appear unlimited.
Although the legislators had restricted collectors' communication with
third persons, the importance of limiting disclosure to the debtor's employer
required additional examination.13 4 The Florida and federal provisions
delimiting disclosure to employers provide greater protection to the consumer's
interests of privacy and integrity than the tort law theories that fail to grant
redress for such communication. 1 35 The CCPA prohibits communication with
the debtor's employer prior to receiving final judgment againt the debtor,
unless the debtor gives written permission or acknowledges the existence of
the debt in writing after it has been turned over to the collector. 36 Since
the debtor who acknowledges the debt forfeits his right to keep his financial problems confidential from his employer, the Florida statute protects
only the privacy of consumers who dispute the debt. The appropriateness of
this legislative choice is questionable, since any disclosure to the employer
may cause the debtor embarrassment, tension, and possibly loss of employment.137 An employer, forced to become involved in his employee's financial
affairs and anxious to avoid the time and energy spent in garnishment procedures, may threaten the employee with dismissal if the debt is not promptly
3 1
settled.1
The consumer, as an employee, receives greater protection from the
federal Act. It allows disclosure to the employer only upon direct permission
of the consumer, upon court-granted authority, or if necessary, to effectuate
a postjudgment remedy."39 Unlike the CCPA, the federal statute does not
grant the collector permission to contact the employer if the debtor acknowledges the debt in writing. Additionally, the FDCPA proceeds further than
the Florida Act to protect the consumer's privacy by disallowing contact
with the debtor at his place of employment- 0 if the collector has reason to
141
know that communication with employees during work hours is prohibited.
This provision may in reality, however, accomplish little in restricting communication at the job site due to the absence of a clear standard delineating
when the collector should know that contact is prohibited. The FDCPA, while
granting broader consumer protection than the Florida Act, reflects relaxed
FDCPA §804(2), 15 U.S.C.A. §-1692b(2) (Supp. 1978).
See generally Note, Creditor's Pre-Judgment Communication to Debtor's Employer:
An Evaluation, 36 BROOKLYN L. lUv. 95 (1969).
135. See text accompanying note 54 supra.
136. FLA. STAT. §559.72(4) (1977). This provision was upheld upon a challenge that it
unconstitutionally infringed free speech. Harris v. Beneficial Fin. Co. of Jacksonville, 338
So. 2d 196 (Fla. 1976), cert. denied, 430 U.S. 950 (1977).
133.
134.

137. D.

CAPLoviTz,

supra note 1, at 275-80.

138. Id. at 227.
139. FDCPA §805(b), 15 U.S.C.A. §1692c(b) (Supp. 1978).
140. For a discussion of phone calls made to a debtor at his place of employment, see
Comment, 20 DRAKEL. REV. 673 (1971).

141. FDCPA §805 (a)(3), 15 U.S.C.A. §1692c (a) (3) (Supp. 1978).
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restrictions on communications with the debtor at his place of employment.
Earlier versions of the Act under congressional consideration limited the
number of times contact could be made. 142 Congress was apparently influenced by the American Collectors Association criticism of these more severe
regulations hampering communication at the debtor's place of employment.
Complaining that the Act applies only to the 5000 professional collection
services and not to the 2.6 million consumer creditors, the American Collectors Association felt the restrictions 'were unduly burdensome on collection agencies. 3 3 The Association noted that the popularity of unlisted telephone numbers, the frequency of both spouses working outside the home,
and the long working hours at the job site impede contact with the debtor
at his residence. The collector is thereby prevented from resolving the problem personally with the debtor, increasing the likelihood of legal action. 44
Several additional disclosure methods used to publicly humiliate the debtor were specifically outlawed by the legislators. Publication of "deadbeat
lists" that name persons who have not paid their debts"45 and advertising
sale of the claim as a means to enforce payment violates both Acts."46 Indication of a consumer's indebtedness through the use of words or symbols
on letters and telegrams is also limited. Under the Florida provisions, the
collector may not mail any communication that contains a writing "calculated to embarrass the debtor."" 47 The requirement that the writing be "calculated" to cause discomfort raises the problem of proving intent. The statute,
however, states that addressing a letter to "Deadbeat, John Doe" is the type
of communication prohibited."48 Presumably, therefore, when a collector
uses other words that are similarly humiliating on their face, the calculated
intent element will be inferred. The federal provisions do not require proof
of intent and regulate such communications more extensively than the CCPA
by prohibiting any letters or symbols on a written communication indicating
involvement of a debt collector. 49 Therefore, the collector may include his
business name on the envelope only if it does not signify that he is in the debt
collection business. 50
These provisions shield the consumer from public ridicule and shame
that probably would have been left unremedied under common law unless
the communication was false. Significantly, the aforementioned provisions
142. One of the bills would have permitted contact at the place of employement only
once if the debt was less than $100. House Hearings,supra note 3, at 225.
143. Id. at 225.

144. Id. at 225-28.
145. FDCPA §806(3), 15 U.S.CA. §1692d(3) (Supp. 1978); FLA. STAT. §559.72(14)
(1977). However, reporting these names to a consumer reporting agency is permissible.
See also 15 U.S.C.A. §1681b(3) (Supp. 1978).

'146. FDCPA §806(4), 15 U.S.C.A. §1692d (4) (Supp. 1978). FLA. STAT. §559.72 (13) exempts
persons performing "under court order or when acting as an assignee for the benefit of
a creditor."
147. FLA. SrAT. §559.72 (16) (1977).
148. Id.
149. FDCPA §804(5), 808(8), 15 U.S.C.A. §§1692b(5), f(8) (Supp. 1978).
150. Id.
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serve to guard not only persons actually owing debts, but also persons who
justifiably dispute the debt or are falsely accused of owing money. The fear
of having one's name publicized as a deadbeat is often sufficient to coerce
payment from persons who legitimately dispute the debt.151 The risk of being
publicly humiliated may defeat the consumer's steadfastness in refusing to
pay money he believes to be illegitimately claimed.
Misrepresentation
The individual who is unable to fulfill his financial obligation is often
unware of his legal rights arid unfamiliar with legal procedure.152 He is easily
duped into believing that police, judges or attorneys are involved when they
are not, or that personal property may be seized without due process of
. 5
lawY
1 This consumer vulnerability has been exploited by collectors who
intentionally misrepresent their identity, authority, or the legal consequences
of default in order to coerce payment by fright. 54 Based on the notion that
a debtor should not be misted as to his legal rights or court procedure, the
FDCPA and CCPA proscribe collector misrepresentation. 155 Both Acts prohibit the collector from simulating the identity of a law enforcement officer,
a government representative, or an attorney.156 Both Acts also enjoin collectors from issuing communications giving the erroneous impression of
being authorized by such persons. 157 Additionally, the collector is not
permitted to threaten or to attempt to enforce any legal right that he knows
does not exist. 58

151. Cf. note 77 supra.
152. One Florida debtor received a notice from a medical association that simulated
legal process. The man, unaware of his legal rights, immediately exclaimed, "Oh, my God,
I guess they're going to take our house." Steiner & Munach, P.A. v. Williams, 334 So. 2d
39, 41 (Fla. 3d D.C.A. 1976).
153. See generally McDonnell, Sniadach, The Replevin Cases and Self-Help Repossession
-Due Process Tokenism?, 14 B.C. IND. & COM. L. Rav. 437 (1973).
154. The situation of Eula Washington, a domestic for an airport motel, provides an
example. One day at work she became hysterical upon receiving a telephone call from a
debt collector. The caller told her, "We're getting ready to go into Family Court, Eula.
We'll get your kids taken away from you. You're setting a bad example for the kids Eula
because you don't pay your bills. When the Judge hears about it he's going to say you're
unfit and take them away from you. He can do it you know." Senate Hearings, supra note
2, at 65.
155. Both Acts prohibit collection agencies from making material misrepresentations
in connection with collecting a debt. FDCPA §807, 15 U.S.C.A. §1692e (Supp. 1978);
FLA. STAT. §559.73 (3) (1977).
156. FDCPA §807(1), (3), 15 U.S.C.A. §1692e(l), (3) (Supp. 1978); FLA. STAT. §559.72(1),
(12) (1977).
157. FDCPA §807(9), 15 U.S.C.A. §1692e(9) (Supp. 1978); FLA. STAT. §559.72(10)-(11)
(1977). For two Florida cases in which collectors simulated legal process, see Steiner S:
Munach, P.A. v. Williams, 334 So. 2d 39 (Fla. 3d D.C.A. 1976); Tester v. Nat'l Credit
Exch., Inc., 299 So. 2d 46 (Fla. Ist D.C.A. 1974).
158. FDCPA §807(5), 15 U.S.C.A. §1692e(5) (Supp. 1978); FLA. STAT. §669.72(9) (1977).
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Harassment
The use or threat of physical force is proscribed by both Acts, 59 as is the
use of profane, obscene, or abusive language when communicating with the
debtor or his family. 60 Both Acts also include a general prohibition against
any behavior that is vexing or abusive.'- 1 However, the Florida Act's provision restricts only abusive action taken against the debtor and his family
while the federal law prohibits abusive conduct toward any person. Thus,
the federal proscription appears to prevent harassment of the debtor's friends
1 62
and fellow employees.
A frequent means of harassment is the telephone. Consumers troubled
by persistent collectors attempting to hold repeated telephone conversations
or causing the phone to ring continuously63 may seek redress through legislative provisions. In addition to proscribing telephone abuse, the Acts mandate meaningful disclosure of the caller's identity.164
In order to violate the CCPA's proscription on abusive communications,
the collector must "willfully communicate" with the debtor or his family
with such "frequency as can reasonably be expected to harass."165 A standard
of reasonableness is imposed under which the purpose as well as the frequency
of the calls is considered. 66
The FDCPA provides more guidelines than does the Florida statute to help
identify permissible communication with the debtor. Disallowing contact at
any inconvenient or unusual time, the FDCPA specifies that communication
between 8 a.m. and 9 p.m. is appropriate. 67 Furthermore, if the collector
learns that the consumer is represented by an attorney in the matter and
can readily ascertain the counsel's name and address, he must not contact

159.
160.
1978).
161.

FDCPA §806(1), 15 U.S.C.A. §1692d(l) (Supp. 1978); FA. STAT. §559.72(2)
FA. STAT. §559.72(8) (1977); FDCPA §806 (1)-(2), U.S.C.A. §1692d(1)-(2)

(1977).
(Supp.

Id.

162. Fellow employees of debtors have reported harassment by collector's phone calls
accusing the employee of covering up for the debtor and warning them to cooperate. The
FDCPA provision would prohibit such abuse. See House Hearings, supra note 3, at 62.
163. EDCPA §806(5), 16 U.S.C.A. §1692d(5) (Supp. 1978). The CCPA does not specifically refer to telephone abuse but implicitly includes it within the more general proscription of FLA. STAT. §559.72 (7) (1977). See Story v. J.M. Fields, Inc., 343 So. 2d 675
(Fla. 1st D.C.A. 1977).
164. FDCPA §806(6), 15 U.S.C.A. §1692d(6) (Supp. 1978); FA. STAT. §559.72(15)
(1977). The Florida Act is not confined to telephone disclosure; rather, it is phrased in
general requiring disclosure from any person "attempting to collect a consumer claim." Id.
165. FA. STAT. §559.72 (7) (1977). It has bein suggested that the use of an imprecise
standard allows the court to reflect contemporary notions of acceptable behavior. See Scott
& Striddand, supra note 80, at 585.
166. One Florida judge explained why the provisions regulating abusive communication were left ill-defined stating, "[s]uggestions of a wholly quantified standard seem artificial because the effect of repeated telephone calls is colored by their tone and purpose."
Story v. J.M. Fields, Inc., 343 So. 2d 675, 676 (Fla. Ist D.C.A. 1977).
167. FDCPA §805 (a) (1), 15 U.S.C.A. §1692c(a)(1) (Supp. 1978).
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the debtor personally unless the attorney fails to respond to communication.'68
In this way, unnecessary contact with the consumer is avoided.
The consumer is given additional protection against repeated contact
or harassment by several provisions of the FDCPA not found in the CCPA. 169
After initially contacting the debtor, the FDCPA requires the collector to
170
send the consumer written notice of the creditor's name and amount owed.
This notice must also inform the consumer that if he does not dispute the
debt in writing within 30 (lays, the Collector will presume the debt's validity.17 ' If the consumer answers the notice by disputing the debt, the collector
must discontinue all collection efforts until a verification of the debt or a
copy of a judgment is sent to the consumer. 7 2 This validation provision
requires a collector to check the authenticity of a claim and prevents dunning
the wrong person or repeatedly contacting a consumer who has satisfied his
debt. 173 Furthermore, under the FDCPA, the consumer may inform the debt
collector in writing that he refuses to pay the debt or that he desires that the
collector stop communicating with him. 7 4 Upon receiving this notice, the
collector must cease further communication except to advise the consumer
that collection efforts are being terminated or that specific legal remedies
may be invoked. 75
Also not included in the CCPA's abusive practice restrictions is the federal
Act's limitation on the collection of postdated checks. Under the FDCPA,
the collector may not solicit a postdated check in order to threaten or institute criminal proceedings. 176 He also may not deposit or threaten to deposit
a check prior to the date marked1 77 These provisions were enacted to pre9
168. FDCPA §805(a)(2), 15 U.S.C.A. §16 2c(a)(2). At this point the collector must
no longer contact third parties to locate the debtor. FDCPA §804(6), 15 U.S.C.A. §1692b (6).
169. The FDCPA addresses some further problems unmentioned in the CCPA. It prevents forum abuse by permitting a collector to bring civil suit against a defaulting consumer only in the district where the consumer resides or signed the contract. If the suit
is attempting to enforce an interest in real property, the action may additionally be brought
where the property is located. FDCPA §811 (a), 15 U.S.C.A. §1692i (a). The Act also resolves
problems for a consumer owing multiple debts by prohibiting the collector from applying
any of the consumer's payment to a disputed debt. FDCPA §810, 15 U.S.CA. §1692h. The
Act further prohibits any person from designing or furnishing a form that encourages the
false belief that someone other than the creditor is collecting the debt. FDCPA §812, 15
U.S.C.A. §1692j. The CCPA does not prohibit the creation of these forms but includes the
producer of the form within the group of persons required to be licensed. FIA. STAT.
§559.55 (4) (a) (3) (1977).
170. FDCPA §809(a)(1)-(2), 15 U.S.C.A. §1692g(a) (1)- (3) (Supp. 1978).
171. FDCPA §809 (a)(3), 15 U.S.C.A. §1692g(a)(3).
172. FDCPA §809(b), 16 U.S.C.A. §1692g(b). The failure of a consumer to dispute
the validity of a debt under this section may not be construed by any court as an admission
by the consumer. FDCPA §809(c), 15 U.S.C.A. §1692g(c).
173. Although the CCPA has no debt validation requirement, one provision permits
the debtor to request and obtain from a collection agency an accounting of all funds
received from the debtor within the past year. FLA. STAT. §559.74 (2) (1977).
174. FDCPA §805(c), 15 U.S.C.A. §1692c(c) (Supp. 1978).
175. Id.
176. FDCPA §808 (3), 15 U.S.C.A. §1692f (3).
177. FDCPA §808(4), 15 U.S.C.A. §1692f (4).
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vent the employment of an abusive collection technique where the collector
coerces the debtor to write a postdated check and threatens to institute
criminal proceedings if sufficient funds are not deposited to cover it.717 The
FDCPA further requires a collector accepting an instrument postdated by
more than five days to notify the debtor in writing of his intent to deposit
the instrument.Y9 This prior notice reminds the debtor that he should deposit
money into his account, if he has not already done so.
Administration and Enforcement
Both Acts include a self-enforcing mechanism by granting consumers the
right to bring civil suit against collectors for violations. 8 0 Under the CCPA,
suit may be brought in the circuit court located where the alleged violator
resides or has his principal place of business or in the county where the
violation occurred."" Suits under the FDCPA may be brought in any appro82
priate federal district court without regard to the amount in controversy
or in any state court of competent jurisdiction. 83
Upon a showing that the collector violated the Florida law, the defendant
is liable for the greater of $500 or the actual damages, 84 along with court
costs, reasonable attorney's fees, punitive damages, or any additional equitable relief granted by the court.8 5 The $500 minimum damage provision,
and an allowance for attorney's fees enable persons with little money to bring
suit.186 The minimum damage provides relief where actual damage may be

small or merely difficult to prove. 87 Groundless suits are discouraged since
the court may hold the plaintiff liable for the collector's court costs and
attorney's fees if the suit is ill-founded or brought for the purpose of harassment2su
The federal legislation includes no minimum damage provision similar
to that found in Florida. Under the FDCPA the plaintiff may obtain actual
178. See Senate Hearings,supra note 2, at 171.
1179. FDCPA §808(2), 15 U.S.C.A. §1692f (2) (Supp. 1978).
180. FDCPA §813, 15 U.S.C.A. §1692k (Supp. 1978); FLA. STAT. §559.77(1) (1977).
One author commented that bringing civil suit has several drawbacks. "Litigation may
cause a debtor unwanted publicity. The people most in need of protection, those in, the
lower economic and educational strata, are those most alienated from the judicial system
and least willing to take part in a court action." Note, supra note 29, at 709.
181. FLA. STAT. 559.77 (1) (1977).
182. Eliminating the amount in controversy requirement emphasizes the importance
Congress places on permitting consumers to litigate in federal court.
183. FDCPA §818(d), 15 U.S.C.A. §1692k (d) (Supp. 1978). The action must be brought
within one year of the violation's occurence. Id.
164. Actual damages include recovery for emotional injury only when there has been
physical impact. Steiner & Munach, PA. v. Williams, 334 So. 2d 39 (Fla. 3d D.CA. 1976).
185. FrA. STAT. §559.77 (1) (1977).
186. The minimum damage award was upheld upon a challenge that it was an unconstitutional deprivation of property without due process. Harris v. Beneficial Fin. Co. of
Jacksonville, 338 So. 2d 196 (Fla. 1976).
187. Id. at 200.
188. FLA. &AT. §559.77 (1.) (1977).
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damages plus punitive damages not exceeding $1000.1 s 9 In a class action the
court may award additiona] damages up to $500,000 or one per cent of the
debt collector's net worth, whichever is less.' 90
The collector may avoid civil enforcement penalties under the FDCPA
if his actions were the result of a bona fide error occurring despite practices
designed to eliminate such error.' 9' Shouldering the burden of proof, the
collector must demonstrate by a preponderance of the evidence that the
violation was unintentional. 192 Although Florida does not grant a blanket
good faith defense, many of the prohibited provisions require a showing of
intent. 93 Therefore, the collector may escape punishment if the debtor fails
to carry his burden of proof of this requisite intent.
Civil suit is not the sole method of enforcement. The CCPA established
an advisory council 9 4 consisting of five members of the debt collection business
who receive and investigate complaints, referring reports to the state Division
of General Regulation.'9 The division may transmit any complaints to the
office of the state attorneyS 6 who may, after a hearing in which cause is
shown, seek an injunction from the circuit court to restrain further noncompliance or to suspend or revoke a certificate or license.19 7 If the actions
of the collectors violate criminal statutes, the state attorney may commence
prosecution.
The Federal Trade Commission (FTC) is the main administrative agency
in charge of enforcing the FDCPA. 19 It is authorized to use any of its powers
to enforce the Act, which include seeking restraining orders or fines in federal
district courts. 99
M

Comparative Analysis
Both the Florida and federal Acts encourage ethical, efficient collection
practices while limiting debt disclosure, trickery and harassment. The provisions of the federal Act, however, include more detailed guidelines and
189. FDCPA §813 (a) (1)- (2), 15 U.S.C.A. §1692k (a) (1)- (2) (Supp. 1978).
190 FDCPA §813 (a) (2) (B), 15 U.S.C.A. §1692k (a) (2) (B).
191. FDCPA §818(c), 15 U.S.C.A. §-1692k(c).
192. Id.
193. See note 205 infra.
194. FLA. STAT. §559.69 (1977).
195. Whether establishing a board consisting entirely of industry members is an
effective way to investigate complaints is questionable. Highly visible violations are probably investigated and dealt with since the committee desires avoidance of bad publicity
leading to harsher industry restrictions. In cases of less visible violations, however, the
committee may tend to favor the collection agency rather than the debtor. Note, supra
note 29, at 707.
196. FLA. STAT. §559.70 (1977).
197. Id. at §559.78.
198. FDCPA §814(a), 15 U.S.C.A. §16921(a) (Supp. 1978. "This legislation is enforced
administratively primarily by the Federal Trade Commission. If a depository institution
subject to regulation by another Federal agency engages in debt collection, administrative
enforcement authority is lodged with that agency." Senate Report No. 382, supra note 4,at 5.
199. FDCPA §814(a), 15 U.S.C.A. §16291(a) (Supp. 1978).
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require specific procedures absent from the Florida legislation. 20 0 This difference may largely be due to the FDCPA's narrow application to professional
collectors and the CGPA's wide application to all persons collecting consumer debts.201 Affirmative procedures requiring the collector to take action,
rather than merely refrain from action, are appropriately imposed on professional collectors but unreasonably burden nonprofessionals such as newspaper deliverors or neighborhood vendors.
Though the FDCPA is more demanding in its procedures, its specificity
provides much clearer notice of prohibited actions.20 2 In contrast, the Florida
provisions are vague, contributing to the difficulties facing a CCPA plaintiff
203
in carrying his harsh burden of proof.
The FDCPA absolves a collector from compensating a plaintiff consumer
if the collector can show that his violation occurred unintentionally and in
good faith despite procedures established to avoid the error. 20 4 The CCPA
does not grant a defense based on the collector's good faith or lack of intent.
Instead, many of the CCPA provisions require the plaintiff to show the
collector's willful intent to commit the violation.205 The CCPA places the
burden of proving bad faith on the plaintiff while the FDCPA places the
burden of proving good faith on the defendant. Thus, without the burden
of proving intent, the consumer is more likely to prevail in an action brought
°
under the FDCPA. ss
200. Examples include debt validation and notification of intent to deposit postdated
checks. See text accompanying notes 169-179 supra.
201. If the newspaper deliveror, for instance, were required to follow such procedures,
undoubtedly the cost of newspapers would increase. Newspaper companies would have to
hire personnel with higher qualifications, and pay them more to handle the additional
duties. Furthermore, the newspaper deliveror would be subject to personal liability for
failure to adhere to the required procedures.
202. The Florida debt disclosure provision, for example, does not give a clear picture
of the persons to whom disclosure is permitted. See text accompanying note 114 supra. The
federal Act, in contrast, names the persons and groups authorized to receive the communication. See text accompanying note 115 supra. This difference in specificity is found
throughout the two Acts.
203. The CCPA consumer's harsh burden of proof is best illustrated by the disclosure
provision requiring the plaintiff to demonstrate that disclosure was'made to a non-family
member, that the collector knew or had reason to know that the recipient lacked a legitimate business need for the information, and that the communication affected the plaintiff's
reputation. FLA. STAT. §559.72(5) (1977).
204. FDCPA,§813(c), 15 U.S.C.A. §1692k(c) (Supp. 1978). Additionally, no liability will
result if the collector, acting in good faith, has conformed with a Federal Trade Commission
advisory opinion. FDCPA §813 (k), 15 U.S.C.A. 1692k (e) (Supp. 1978).
205. See, e.g., FLA. STAT. §559.72(7) (1977) (requiring that the abusive communication
be willfull); id. §559.72 (9) (requiring knowledge that no legal right exists); id. §559.72 (16)
(requiring that the writing be calculated to embarrass).
206. Under the CCPA the plaintiff must prove that the collector's actions fall within
one of the prohibited practices. Then, in a majority of the violations, he must show that
the collector intended to commit the violation. Thus, if the consumer fails to show intent,
he loses his case. In contrast, under the FDCPA the plaintiff must demonstrate the violation. At that point he would win his case unless the defendant could prove by a preponderance of the evidence that his actions were unintentional and bona fide error.
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Although violation of the federal Act is easier to prove, a successful plaintiff is not assured access to large monetary recovery. A verdict for the CCPA
plaintiff assures recovery of at least $500,20 7 the minimum damage award;
however, there is no corresponding guarantee of recovery under the FDCPA.
The federal Act permits courts to redress actual injury sustained and grant
additional damages not exceeding $1000.208 A plaintiff who cannot prove
actual damage must rely on a court's discretion, limited by the $1000 ceiling,
for compensation for injury to privacy and integrity. Future case law will
demonstrate the extent of the courts' willingness to redress these intangible
consumer interests.
CONCLUSION

Consumers of all ages rely on credit to purchase refrigerators, stereos, televisions and innumerable other items that make modern living more enjoyable.2 0 9 But when a consumer engages in a credit transaction, he does not
envisage forfeiture of privacy, dignity or reputation. 210 With society's approbation, however, a number of bill collectors have repeatedly disregarded these
consumer interests.211 Although a victim of particularly offensive practices
occasionally has gained redress by fitting the collector's offensive activities
into the narrow contours of a traditional tort theory, most abused consumers
have been forced to endure the collector's mischief.
While permitting ethical debt collectors to perform their duties, Florida
and federal legislators have taken measures to protect the interests of all
consumers. In this age of vast governmental regulation, the wisdom of passing
yet another group of restrictive provisions may be questioned. 21 2 The limitations imposed, however, are reasonable, and caution has been exercised to
prevent unwieldly expansion of interpretive rules. For example, Congress has
expressly denied the FTC authority to promulgate additional debt collection
regulations. 2 1 s Furthermore, the few federal provisions requiring collectors to
implement affirmative procedures, such as debt validation, are tolerable

207. FLA. STAT. §559.77 (l) (1977).
208. FDCPA §813 (a) (1)- (2) (A), 15 U.S.C.A. §1692k (a) (1)- (2) (A) (Supp. 1978).
209. Of every two families, one has a consumer installment debt. Consumer credit's
largest users are the "middle American" families consisting of parents under the age of
45 with children. See D. CAPLovn'z, supra note 1, at ix.
210. In fact, he does not foresee a default. The debtor's nonpayment is usually due to
some unpredictable circumstance causing the loss of an income source, such as illness,
pregnancy, or job dismissal. See Senate Hearings. supra note 2, at 163.
211. The professional collector associations claim that the number of complaints regarding abusive collectors is small. This minimal figure, however, reflects a reluctance in
reporting abuse rather than an absence of abuse. For a discussion of consumer alienation
from the legal system, see Note, .pra note 29, at 701.
212. Some of the legislators viewed the FDCPA as an unreasonable "regulatory burden
on small business, the cost of which will be borne by the consumer." Senate Report No. 382,
supra note 4, at 10.
213. FDCPA §814(d), 14 U.S.-CA. §16921(d) (Supp. 1978).
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burdens, particularly since they apply to professional third party collectors
and are generally recognized as good business practices. 4
The most effective aspect of the Acts is the encouragement of civil suits by
individual consumers. While the provisions provide for the issuance of injunctions and the revocation of licenses, 215 these procedures necessitate actions
by FTC agents or state attorneys, and thus are dependent upon the officials'
time and efforts. Need may arise for these remedies, however, if collectors
are not sufficiently deterred by the payment of civil damages. 21
The granting of attorney's fees and court costs makes civil litigation
feasible for aggrieved consumers. The minimum damage provision of the
CCPA assures the successful plaintiff that he will receive adequate compensation for energies spent in litigation and serves as a penalty to deter the
offending collector. The federal Act provides no minimum damage award,
yet sets a ceiling on the amount of punitive damages recoverable."17 This
limitation on punitive damages is a safety measure preventing exaggerated
emphasis on consumer interests in derogation of the creditor's and collector's
concern for collecting money owed.
Thus, granting the right to bring civil suit is an appropriate response
to the collection abuse problem. Florida, in particular, should endeavor to
revise its vague provisions and ease the plaintiffs burden of proof to make
recovery more accessible." l8 If damages are kept at an appropriate level and
recovery is within reasonable reach, civil suit can redress the injured consumer, deter the collector from employing abusive tactics, and encourage
ethical, efficient methods of collecting consumer debts.

-

TEmu JAYN. SALT
214. See note 20 supra.
216. FDCPA §814 (a), 15 U.S.C.A. § 16921 (a) (Supp. 1978); FLA. STAT. §559.78 (1977).
216. For the habitual offender, license revocation or restraining orders may be the

most effective means of deterrence.
217. The FDCPA does not actually refer to "punitive damages." All damages other
than those awarded to compensate the actual injury sustained are termed "additional
damages." FDCPA 813 (a) (2) (A), 15 U.S.C.A. §1692k (a) (2) (A) (Supp. 1978).
218. The Florida legislature must decide whether to reenact the CCPA as it is effective
only until "July 1, 1982. This is an appropriate time, therefore, to consider needed alterations in the Act. The CCPA's 1982 termination is the result of the Regulatory Reform
Act of 1976 which established a legislative review committee to study the regulations of
businesses and professions. The 1976 Act prevents continuation of unneeded regulation by
automatically repealing regulatory statutes and forcing the legislature to reenact those
provisions found to be workable. Regulatory Reform Act of 1976, 1976 Fla. Laws, ch. 76-168
§§1-12 as amended by 1977 Fla. Laws, ch. 77-457 (codified at FLA.
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